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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
FOR DIVISION II

. 45326-6-11
Timmy Sherwman ; Case No.:
Petitioner, )
) STATEMENT OF ADDITIONAL
v )~ GROUNDS, PURSUANT TO
State of Washington ) RAP 10.10
Respondent )
)
)
[, Timmy Sherman , have received and reviéwed the opening brief

prepared by my attorney. Summarized below are the additional grounds for review that.
are not addressed in the brief. I understand the Court will review fﬁzi's?‘Statement of

Additional Grounds for Review when my appeal is considered on the MEritS,e:;

Additional Ground 1

Sherman did not get a full and fair hearing because his lawyer

was ineffective in not submitting a misdemeanor (WPIC 19.06) jury instruc-
tion for trespassing (SEE CP 89-104 for July 16, 2013). Without this in-
struction to go along with the submitted misdemeanor theft instruction (CP
100) the jury could not have found him quilty of just trespassing and theft
even though his attorney argued this during trial. Although the jury may
have found him guilty of just theft, this was unlj_kely‘v without the tres-
passing instruction, that is, the jury would be confused and limited in
what they could determine without all relevant instructions of law. They

likely selected the higher crime of burglary since it involves an unlawful
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entry and-they had no lesser. trespass. to Select and may have felt obli-
gated to c.:hoose the .,‘one,f;ha.tde_n ampassed both entry and taking. The out-
came of his trial would- have been-different if his lawyer wasn't inef-
" . fective by not - submittiRg EHIg Instruction *to-the court, e didn't oven
i :n./object to the jury instructions “individually;“collectively, or ‘oné that
‘was missing (e.g, trespassing) (See CP 79-807 SEriciis V. Washington
466 US 688, 104 S. Ct 2052, 80 L.--Ed.2d 674.-(1984); duo prongs. were. satis-

fied in that there was prejudice and it was major, becausew1th ‘the: WPIC

T1799:06 e i1 haveS peent Ebund Bailty, of ongor both, misdembanemss. (29
months” for theft & 12 months for trespass) for a total of:29"months (ran
com.:ur%'ently) instead of the 68 months for 2nd ‘degree burglary. He was

-y pn.a]‘pgq.cqub}(; the. difference, that: being-;an*addi«tionalﬁ 39.monthssdue to

.:otBis, Constitutiona) error;which was.not harmless. Stafe V- Ky110}is166 Wn.2d

[ N

n

- {over, on back) SR

‘Additional Grouid2® - I

e
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Sherman did not get a full and fair hearing/due proces of law (State v

Powell, 150 Wn. App. 139, 156, 206 P.3d 203 120057 oecatse te—tried—udge
made two errors pertaining to all the jury instructions:

(1), First, the judge did not Tead ang explain the Jwry irstrocHons—at—
the start of the trial so the jury could ponder and factor them in before

and as they were given evidence/testimony and attorney argument quring — K
trial (CP 1-13). The judge waited until both sides closed arguments (CP

80-104), then he gave instructions just a minute berore CIosing argumeEnt, .
This is not proper or smart. Fror instance, jurors may have felt Sherman

was guilty because he didn't testify and if the jouge hag SOIE Over 1=
struction #15 they may not have convicted him for riot testifying like he
had something to hide. The jurors had little time to ponder the law also
Jdsut before closing remarks and had no real guidance duiing trial when it
really counted. His lawyer didn't object to this either.

(2) Second, niether the Judge, prosecution, or defense counsel ensured
that jury instructions CP 1-13, 79-80 and 89-104) were pro-
vided to the jurors at the start of the trial so they had all the 1&w &S
make their verdict, but isstead they waited until both sides clssed thidr
arguments to add these for the jurg. These were added just @aminute before
<losing arquments. Instruction #15 states: (over on back)

Additional Ground 3
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ADDITIONAL GBRUND 1

862, 215 P.3d 177 (2009); USCA Const Amendments V, VI, & XIV and Wash.
Const. Art 1, §22. RAP 2.5. All of this preserves and federalizes
 this issue. State v Powell, 150 Wn.Ap 139, 156, 206 P.3d 703 (2009)
1.1 ‘that he ‘did not get a'full :and- ‘fair hear irig/dué! processadtataw. -+

e
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“Whe defendant is not required.to,testify ¥and!"and you may not use the

@ fact 'that the defendant has not; testified to-infer guilt or prejudice in
By oo ] a-'r—‘Ay w‘a"yo“"""“ ot i . . ey
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i — truction #16 (CP 100-101) ‘states: - A Y. LSS S

B R P A R - - RSN o s ! “".r i
- Lo P, . e P, N VL L Louo, O e 3 3o o M
“"You ‘may give such weight and creditability to.any. allﬁgeg yat: .of court
S gmicrgaea - DRSS AT e T U R AN ST T e Lt A R o I .
-} gtatement” ast-you'seet fit, taking into consideration the surrounding cir
. - cumstances... .. .. T B U R PR B (e R

K

, . The jury wasn'tgiven these until’thé trial’ practically was over 'so they
.-, - could onder theii‘and- factor them'in to'allthe testimony" and’evidence.
This prejudiced Mr Sherman and denied him a full and fair héaring/due
process of law.
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Shennanrdldfnotrget Ja full% and :falr hearlng/due' process of 14w becaf s

;31 5 lawyer* S 1neﬁfect1ve assmtance - 0f :counselv: (Strictland v Washmgton

. 6“414‘;:1'8 668 '104 S Ct.- 2052,4 ,80 L., BEd.2d- 674m(1984) State V! Kyllo ’1 66 Wn.2d

-862- »1’*215 P 3d 177’!(‘2009) “USER" Const: “’l ; “y’ VI and XIV and’ Wash Const.,

LR i Uorge, vuvlrs by gt ey Toem D

" inipafiticle 1y 52 RAP 7.5 ireddivit anf federalizes this. iseus)besause:

cnfiou] add)sHes dldn txOE)JeCt o the"'change“ev1dencef"yhi‘ rl*‘ljt”z’?i fmazix;uL slblebecause
< ryNOL money' wasteVar re'c'ovefedwfbv ‘the gollce"and' NEFE VA - exact Fi

Ty Thgt o

[ w7

§ thdfd Vs Wasi no exact flkmfw either.
e JdoWithout, this exclderrxce the pmsecut‘i‘on had1 _;._Iféljﬂffllgl?l}‘ii:j eggepgae to;coenvict
vSherinan™'(CP) 8921157 cp 4319, cp 24{%{:"1@:62’” ofburglary, My Shergan ! never
admitted to taklng any money. The physical change is "best ev1denoe" and
..o wasn 't Even an exhibit ;at tr1a1 (state’v Rogers, No 30205‘ 5 —IIJ’(reversed
T i jdue‘ touinsufficient evidence §

motion before£>tr1ab\to

A B R N S it
. !, —

) -His Tawyer- should have flled‘
vrelease“‘shennaﬁ(’dﬁé' to :

oo d fe S

Py dagrre

'eead‘ 107 tWn; '2d: 346, :729 P 2d 48 (1986)

g

{ 2) He d1d -not. .object to&the

>-questioning of Deputy, ‘Ll'bby\ (CP.168-77)."by the
prose{rrr Cion vthch allowetﬂdspeculatlon of; other uncharged cruneSftoftamt
L the trial. “The deputy; stated: ~ = . . o o7 o0 7

TN T SN I E T R
. Maand thena Q.lttle bit' ’later on: th@ gentleman who ll"\/g% C}?’lﬂ tne m@’:;h: re- .
_\: Dl 51dencewafsi’§ed u.,e- (Ath‘e pollce) to oomelh and look through““s‘éme f Sherman
L Lble};"lg gjg \that were 1n th trallor that he had put,.m.{theutrallorr and he
i .rwantedrus to: see it because -he! was afrald '1t mlght“be"st Slen ’t??ﬁ’:”J‘ted us
45D beb aware‘ Y of that"' “"‘ i T e et »

o opl Dewnevea(VACT) Q0D T o

awh tae

Q Was thre al'lhthlng that ever came of that? < HTEONS
{over on back)
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Herman dld not get a fui]. and .La_l_-. hearlrg/ouef process cf 1awx e EE -
’ b - - ! g ey g of Qg'_,:s,_ LI
v ’the :md1v1dual“ rs'" 0 sin - the RAP: S2G 10, 10 ¢ bren’: and ._nose.m. g :
_— *:, 1 - T
. his. appeal

14l torney 1n tne OPenlng Appellaté bI'le )we en tc‘engujg.hT mmdually
bt e Y Ao Su e
sto ’ ctiion oollec\,lvel) they dqued nu"n o fai u:.l.cu.
* Egcgse;ﬁeu%srggg;al S{tate v _Perrett;: €6 Wa App;312 323; 1;936 P.2d 426
1997) (Several 1ion-reversible €ITOrS CaResT t t
é 2a_1}(txual thus court reverse his comuetr.on)
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ADDITIONAI, GROMSD 3

This not only confused the jury but prejudiced Sherman because now jurors
suspect he's involved in another unrelated (uncharged) crime he got away
with, His lawyer should have objected and the judge should have given

. clarlfymg mstructlon to.disregardsit; as. rdt relevant(ER401-403).

.-(3):He did:not mention to ‘the «Jury~or let Sherman test\zfy to the fact Sherman
~ ., " has dond Evacuation work for Don L. Eifis Who 'Gns 1oy Road Construction
L at Oosmopolls, Washmgton. .. Since; Mr . Sherman onlylived 2.iniles Fram the
e busmeSS he ‘is’ accused of burglarlzmg andthas leedu\ln ithe ueaﬁ%és years,
*:these facts woul@ihave beeh relevant forithe: jury heario refute the bmrg}ary
element of “unlawful entry’’ because it 'supports his; contertion-hel Was looking
apssdd fora ]Ob domg evacuatlon work and that he .entered; bulldmg #l.to.ingquire
Ceiaidie -’-"about work, - The ‘state 1 really. Qld not prove the:"unlawful entry'seléfiént of

&n “»"J.ﬁ

dLmBurg] axyl Washlngtbn v Daran—Dav11a, J-‘I Wn;. App‘~,701TVO§ (4995): .(every
‘‘‘‘ s A Cn b SRTER

v A w3 'r H &

L ! T s £ e
:  ~ (4) Hev dldn't ask the oourt, af.ter theagtfulty -veridict on ° Burgiary in the
: second degree, for an, ARR;ESTED JDUGMENT to. either reversel.the. tconviction or

NI RERERN

to‘ cgpang, t(" o) [the sdemeanors. ‘of trespass-and/ox i theft: He shoild have
et arg’ued the jury went agalnst the weight of the evidnce (CP 11 4-119) because
' the change evidence was ot jadmissible resulting“inm ifsdfficisnt!evidence

{CP53-54 of July 17, 2013 transcrlpts)

.(5) Hé (the™d lawyer) dldn't make' 3" flrxilncj‘ i (cp 81 86) jcl;:a}t ﬁhe witness
foTRl (Deputyrr Sheriff Robert Wilson)’ gave fntpmper testlrmny to the ury 1n the
form of an opinion that the defendant Shermair was guilty' '5F Dirgiary ary, which
_. invades. the provmoe of the jury y:.and was;unfairly.: prejudicali totiim'( per
Loer T State ¥ Dernezy’ 1 a4 Wn Zd 753, 759 (2001) and State v Brown,..132,%W.2d. 529,
o 1 56T,7940 - P 2a 1546 (1997) (Somments” that, ‘encourage a juxy, to .render a verdict
C . on. irrelevant: prejulicial ‘mattér not“in évidence are “impropet). A curative
. instruction wouldnet have corrected this error.which: deniedj Shermania: fair
G oerial MEtatd v Zlegler, 114 wn.2d 533, 540, 789 P -2d:79%.,(1990)~and State
v Alexander, 64 Wn.App. 147-158, 822 P.2d 1250 (1997) (reversed due to im-
proper opinion concerning guilt).. . . -, defd cnpnddnn cald esdl
YOEDD S TIEAA =}
{6) He didn't object to the prosecutor's inflamatory rer(narxs during clesing
argument (CP 110) where the prosecution speaks to the jury's emotion by
statlng.

N v"ThJ.s case is aboutpmperty rights. The right to have your stuff on your
L =P 138 TO -be’ saté in’ your-home without: some guy’ coming:in® -and+goifg” through
your. stuff when you are not there....etc.) State v Belgarde, 110 Wn.2d 504

Lo

s s — 51 2';;‘"775 *P 2d “174- (1988)(Reversed becaue mflamatoryremarks“made‘ by ‘pro-
ecutidnat cl“e‘émg arguments “deniéd ‘defendant “a fair -trial):- State \'4
Gihrlstogher, 114 Wn App. 858; 863, .60, 3d 977.:(2003). (prosecut@rlal -miscon-

wu# duct during'¢losing: argmrents denled defendant ‘a fair. tnal),. 0 L
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If there are additional grounds, a brief summary is attached to this statement.

DATED this 26th day of April ,2014. .

— e

/ | “vi\wayg o 5&6«‘ A
(Appellant’d Signature)
=7

(Appellant’s Printed Name)
Timmy Sherman

Stafford Creek Correction Center
191 Constantine Way, Unit#
Aberdeen, Washington 98520
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DECLARATION OF SERVICE BY MATL
N GR3.1

[, Timmy Sherman , declare and say:

That on the 25th day of April , 2014 | 1 deposited the

following documents in the Stafford Creek Correction Center Legal Mail system, by First

Class Mail pre-paid postage, under cause No. 45326-6-II

A four page Statcment of Additional Crounds {SAG) Brief to . go- mth
my attormey's previcusly submitted Cpening Appellate Brief dated ’ﬂarch
27, 2614,

addressed to the following:

‘ .
Court Of Appeals Div II In Tacoma Grays Harboe Prosecuting Attorney
7950 Broadway, Suite 300 102 W. Broadway ave., #102 =
Tacoma, WA 98402

; +ac ;
Attorney Jodi Backlund Vontesano, WA 99520

P.O. Box 6430

Olympia, WA 98507

[ declare under penalty of perjury under the laws of the State of WashmOton that
the foregoing is true and correct.

DATED THIS 26th  day of April , 2014 , in the City of
Aberdeen, County of Grays Harbor, State of Washington.

Signature
Trmmy Qnerman

Print Name

DOC 257112 UNIT

STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY

ABERDEEN WA 98520
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